YEARBOOK OF INTERNATIONAL & EUROPEAN 
CRIMINAL AND PROCEDURAL LAW 
Vol.3, 2024 Article 12 


Universal jurisdiction, crimes committed abroad and justice 
for international crimes committed in Syria 


Otto Klaus 


DOI: 10.5281/zenodo.13995788 


Follow this and additional works at: 
https://yiecpl.free.nf/index.php/yiecpl/index 


Recommended Citation 


Klaus, O. (2024). Universal jurisdiction, crimes committed 
abroad and justice for international crimes committed in Syria. 
Yearbook of International & European Criminal and 
Procedural Law, vol.3, 664-691, Article 12 


Available at: https://yiecpl.free.nf/index.php/yiecpl/issue/current 


This article is brought to you for free and open access by CEIJ. It has been accepted 
for inclusion in Yearbook of International & European Criminal and Procedural Law. 
For more information, please contact: YIECPL@usa.com 


664 


Universal jurisdiction, crimes committed abroad and justice 
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Otto Klaus, post PhD in criminal law, Lawyer, Germany. 


Abstract: This paper has as its subject of analysis a first trial at 
a national level in Germany (Berlin-Koblenz) for crimes 
committed abroad and especially in Syria. For the first time, the 
application of a universal jurisdiction is notable, laying the 
foundations for justice that is now feasible at a national level for 
crimes that until now have only been addressed by international 
criminal justice. Universal jurisdiction, crimes against war, 
crimes against humanity, genocide, torture, etc. are crimes, cases 
that now need to be followed by a national code that national 
legislators must be working on in the coming years to face these 
challenges for an international criminal justice that now has 
years behind it where after the jurisprudence of the international 
courts we can now mention that European and not societies are 


now ripe to start holding national trials for international crimes. 
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Introduction 

A few months ago we had a life sentence for the first time in the 
Al-Khatib trial in Koblenz from the Berlin regional court 
(Kroker, Ltith, 2023). This sentence has a historic character 
following the life sentence handed down to Anwar R. on 23 
February 2023. In particular, Mouwafak Al. D. was a member of 
an affiliated militia that was part of the regime of Syrian 
President Bashar Al Assad (Perthes, 2004; Lesch, 2005; Kaleck, 
Kroker, 2018; Scheller, 2021; Hubbard, 2021) for anti-war 
crimes that were committed in 2014 against the Syrian 
population and during the siege of the Yarmouk Palestinian 
refugee camp which was located in Damascus!. 

The Koblenz trial as well as the Berlin one were part of an 
investigative framework that had its source in Germany, a 
European state due to the presence of one million Syrian 
refugees who have been welcomed into the country over the last 


ten years and who represented approximately a percentage of the 


1Syrian Center for Legal Studies and Research, “A press release about the 
verdict against Mouwafak Al. D.”, 23 February 2023: 
https://sl-center.org/language/en/archives/3033 
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60% to a European territory. 

The problems are complex given that on the one hand we have 
to note the migratory flows from Syria and on the other hand we 
are talking about anti-war crimes and in this case we were 
seeking a conviction from a national, European court and not 
from the International Criminal Court (ICC). The opening of 
criminal proceedings in the refugee host country on the basis of 
the principle of universal jurisdiction was now a reality not only 
in theory but also in practice (Mégret, 2015; Johns, Langer, 
Peters, 2022; Eschenhagen, 2022). 

The presence of Syrians who left the Assad regime forced the 
German judicial authorities to collect thousands of testimonies 
but not necessarily also witnesses ready to present themselves in 
a courtroom to leave testimonies for the commission of 
international crimes after investigations and related arrests 
present on German territory as refugees. 

The Al-Khatib case deals with a group of soldiers who 
committed various atrocities in which the two defendants who 
arrived in Germany in need of seeking asylum were recognized 
and reported initially by the authorities and by Anwar al-Bunni, 
a Syrian lawyer and director of the Syrian Center for Legal 
Studies and Research who survived from a detention and the 
crime of torture in the Damascus detention center after a 


criminal trial complaint which he initiated as a lawyer (Kleck, 
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Kroker, 2018). 

The investigative documents were supported in the action of 
Syrian and European human rights organizations and related 
files were complete with witness statements and evidence which 
were based and created by the Commission for International 
Justice and Accountability (CIJA). 

It is a private foundation which was run by ex-employees of the 
ICC and the UN, as appropriate, as an organized crime 
investigation team which were carried out in Germany within 
the framework of a general investigation framework of 
“structural” nature  (Strukturermittlungsverfahren). An 
investigation that guided us with a collection of 200 testimonies 
which related to specific episodes and which allowed us to 
follow a good and constant number of 34 proceedings against 40 
defendants where the 19 were convicted’. 

Proceedings with a partial outcome given that 60 criminal 
proceedings were open in various states such as Austria, 
Canada, Denmark, France, Ireland, Kosovo, Norway, Holland, 
Sweden, Switzerland and the United States. An investigation 


that went on for about five years’. 


2According to the reports (2022) of the Syria Justice and Accountability Center: 
https://syriaaccountability.org/reflections-on-the-eyad-al-gharib-judgement/ 

3See Annex II to the latest report produced by the Syria Justice and 
Accountability Center, published on 9 March 2023: 
https://syriaaccountability.org/the-state-of-justice-in-syria-2023/ 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


668 


The systematic torture was the subject of structured complaints 
that have been submitted to the German prosecutor since 2017 
and by survivors, assisted by both German and Syrian lawyers 
whose testimonies showed six senior government officials as 
responsible*, 

The statements were the subject of continuous investigations 
which since September 2017 have made history in international 
criminal history. The so-called Caesar Files, 1.e. around 55,000 
photographs released by a photographer, who was a military 
man who showed the bodies of around 10,000 people tortured 
and killed inside detention centers that were secret, managed by 
the security forces of regime. The deposited files also include 
the related metadata leading to other additional information such 
as the place when the photographs were taken. 

Other complaints were also filed in November 2017 against 
seven senior Syrian officials including the Minister of Defense 
and the Military Prosecutor as well as high-ranking officials in 
the National Security Office and Air Force Intelligence. We are 


speaking for those responsible for torture, murder and crimes 


4The first complaint in Germany was filed in March 2017 with the signature of 
seven offended people together with Syrian lawyers Anwar al-Bunni of the Syrian 
Center for Legal Studies and Research and Mazen Darwish of the Syrian Center for 
Media and Freedom of Speech and the European Center for Constitutional and 
Human Rights (ECCHR), declared that: “(...) filing of the first complaint of this type 
aimed at denouncing international crimes committed by senior intelligence officers 
and the Syrian military police. The complaint was presented by the Caesar Files 
Group and the European Center for Constitutional and Human Rights (ECCHR) 


Gaye 
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committed against detainees in the Saydnaya> military prison. 
After the related complaints in June of 2018, the German 
Federal Court of Justice issued an arrest warrant against Jamil 
Hassan who was head of the air force intelligence services, 
submitting a request for extradition from Lebanon where he had 
fled to have the care he needed. 

On 15 July 2021, the Federal Attorney General presented a 
related request for indictment against Alaa M., a doctor 
operating between April 2011 and the end of 2012 at Branch 
261° as well as at the military hospitals in Homs and Mezzeh 
were photos of the related Caesar Files were taken. In Germany 
he was arrested in June 2020 and later found himself on trial as 
an accused at the Regional Supreme Court of Frankfurt’. He was 
on trial to answer charges of having committed crimes against 
humanity through forced sterilisation, torture and murder against 
fellow countrymen, Syrian detainees and a series of international 


crimes. 


5The detention center in Damascus was located in Saydnaya as a place of torture 
and illegal detention but also of mass executions which were held between 2011 and 
2016. There is talk of approximately 13,000 executions. Access to the area was 
prohibited and there are no relevant public images but a project by Forensic 
Architecture and Amnesty International which learned about the memories as well as 
the first testimonies of the prisoners, reconstructing the relevant types of crimes and 
also what the situation was like in the structure, making it visible from the outside for 
the first time. https://forensic-architecture.org/investigation/saydnaya 

6As for Branch 261, it is a division of the Syrian military intelligence sector that 
was located in Homs and which notes the related atrocities that are committed against 
regime opponents who are arbitrarily arrested and then detained and tortured till 
death. We note a related report of violations committed in Branch 261 which was 
concluded in 2014 by the Violations Documentation Center in Syria. 

7¥For any other information see also the Syria Justice and Accountability Center. 
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Criticism of the Al-Khatib trial 

The well-known Al-Khatib case against Anwar R and Eyad A. 
for crimes committed against detainees in the Al-Khatib center 
in Damascus was celebrated in Berlin when it was closed with 
the conviction of two defendants. Their positions were presented 
separately on 17 February 2021 respectively at the relative 
rulings of 24 February 2021 and 13 January 2022. The 
defendants were part of the General Intelligence Services of 
Branch 251, which was also named as Branch al-Khatib. A 
name that comes from a neighborhood of Damascus. The 
defendants were responsible for war crimes and crimes against 
humanity, including crimes of torture, rape and murder that were 
committed between 2011 and 2012. 

The trial began in April 2020 and over 80 witnesses were heard 
including survivors and experts where the 14 were admitted as 
civil parties and subjected to evaluation for the acquisition of the 
photographs that were publicly given by the Caesar files, as well 
as the numerous documents of evidence based on the defendants 
who were responsible and guilty. 

The relevant Court pronounced a sentence of approximately 4 


years and 6 months in prison*’. A sentence that was also 


8For the sentence see from the International, Impartial and Independent 
Mechanism of the United Nations (IIIM): https://iiim.un.org/documents/court- 
judgements/ 
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confirmed at the appeal of April 2022 against Eyad A. as 
responsible for facilitating crimes against humanity of 
kidnapping and torture according to ex par. 7(1) n. 5 and no. 9 
of the German International Criminal Code, 
(Voélkerstrafgesetzbuch or VStGB) against 30 people who 
contributed to the related arrest of victims and_ their 
transportation to Branch 251. The accused during the trial did 
not avoid denying the charges but partially admitted them as 


well as the relevant facts: 


“(...) arguing that his belonging to the Sunni faith, the same as the majority of 
the authors of the revolution, would have made him suspect in itself and 
therefore removed from relevant or sensitive decisions and potentially 
secretly controlled by his own colleagues (...) that refusing to comply with 
orders would have meant being arrested and killed (...) immediate escape, 
according to the accused, would not have been viable, as it would have 


exposed his wife and children to arrest and torture, until he himself had not 


returned to be subjected to the same fate (...)”?. 


According to what was stated by Eyad A. he decided to continue 
to remain in service under the same conditions that are imposed 
to him by a region that was close to the border. He was not 
liberated by the regime but escaped on 5 January 2012. 
Approximately after a year from the period in which the relevant 
atrocities were committed. Within this context, the judges did 
not accept the state of necessity that was called by the defense 
according to the former par. 35 of the German Criminal Code 
stating that: 


“(...) any subjective necessity, in the sense of a situation of duress from 


9High Regional Court of Koblenz, Judgment 1 StE 3/21, 24 February 2021, p. 40. 
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which the accused would have wanted to escape (...) from an objective point 
of view, it would not have been unreasonable to act according to the law; it is 
not clear that it would have been impossible for the accused, or only possible 
by exposing himself to an unacceptable risk, to abstain from committing the 
crimes (...)’”!. 

The Koblenz judges also sentenced the second defendant Anwar 


R. to life imprisonment 


“(...) for having participated in the commission of crimes against humanity, 
in particular in the form of murder, torture, illegitimate detention, rape and 
sexual violence, with reference to 27 murders, 25 cases of serious injuries, 
two aggravated rapes, 14 kidnappings, two hostage takings and three sexual 
assaults (...). Anwar R. was in fact head of the Investigation Department of 
Branch 251, where he directed and supervised the activities of the detention 
center (...). Despite not having taken a direct part in the material commission 
of the facts, Anwar R. contributed to the 27 killings and 4,000 cases of 
illegitimate arrests and torture that occurred in the detention facility, episodes 
in respect of which he held decision-making and of command (...)”!!. 


The defendant also in this case claimed that he had no authority 
to do anything within his own department! Given that he is of 
the Sunni faith, that is, a religious motivation that he limited 
himself only to obeying the orders of his superiors who were 
Alawites. In the Eyad A. case, the defense also in this case tried 


to base itself on the state of necessity, which 


“(...) based on the circumstance that deserting first would have placed the 
accused and his family at risk of life due to a possible retaliation on the part 
of the regime (...). He has also rejected this thesis in this case, believing that 
Anwar R. could have escaped before December 2012 and that, in light of the 
gravity of the crimes committed, the accused should have in any case refuse 
to participate, even at the cost of exposing oneself to personal risks (...)”!. 


10https://trialinternational.org/wp-content/uploads/2019/05/Universal- 
Jurisdiction-Law-and-Practice-in-Germany.pdf 


1 1https://www.france24.com/en/video/20220113-germany-sentences-syrian-ex- 
officer-to-life-in-prison-for-crimes-against-humanity-it-s-an-historic-verdict. 


1 2Qhttps://www.france24.com/en/video/20220113-germany-sentences-syrian-ex- 
officer-to-life-in-prison-for-crimes-against-humanity-it-s-an-historic-verdict. 
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The Al-Khatib trial and the related results obtained were 
welcomed favorably by the victims and the Syrian community 
despite the criticisms. 

Anwar al-Bunni criticized the sentence against Anwar R. as: 


“(...) historic and a victory for justice and for the victims, for the Syrians and 
for the future of Syria (...)’!. 


Mazen Darwish as a Syrian human rights lawyer and director of 
the Syrian Center for Media and Freedom of Expressions, 


declared that: 


“(...) this is not “justice”. But it is important because it is the first time an 
independent court has dealt with this. (...) A court affirms the existence of 
systematic torture in Syria (...)” (Schaer, 2022). 


Wafa Mustafa's, an activist and political refugee stated that: 


“(...) the decision against Anwar R. underlined the progressive 
disillusionment that accompanied him and other victims during the trial (...)” 
(Malek, 2022). 


Eyad A. “was only a small cog in the vast Syrian torture 
apparatus”. Both defendants had defected from the regime 
before leaving the country. A criticism was also leveled at the 
ways in which the proceedings were conducted!*. Both the 
investigations and the statements that were spontaneously made 
by the defendants, even before the trial, were subsequently 
repeated as guarantees of defense. Anwar R. himself 
spontaneously turned to the German police, giving the relevant 
information regarding his profession in Syria, also seeking 


1 3https://www.france24.com/en/video/20220113-germany-sentences-syrian-ex- 
officer-to-life-in-prison-for-crimes-against-humanity-it-s-an-historic-verdict. 


14See in particular: https://www.ecchr.ew/en/press-release/syria-trial-in-koblenz- 
german-court-convicts-eyad-a-of-crimes-against-humanity/ 
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protection given that he feared being followed by the relevant 
Russian or Syrian intelligence services. Eyad A. provided 
various general types of descriptions regarding his duties within 
the intelligence services and during the course of the asylum 
proceedings at the Federal Office for Immigration and later at 
the Federal Police as a person knowledgeable about facts, before 
he was investigated. 

Their defenses are based on the inadmissibility of the statements 


which were self-incriminating, arguing also 


“(...) that they had been made without the necessary notices or the assistance 
of a lawyer. With a decision that aroused quite a bit of criticism, the judges 
nevertheless considered that the declarations to the Immigration Office were 
fully admissible, as they were made at a time when elements indicative of 
potential criminal liability had not yet emerged (...)’”!5. 


The Court held that the statements made by Eyad A. as a witness 


were: 


“(...) partially admissible, that is, only until the moment in which, during the 
hearing, details emerged which made his direct involvement in the arrest of 
the demonstrators subsequently transported to Branch 251 (...)!®. 


A very important point for the entire forensic world (and not 
only!) was the lack of Arabic interpretation for the public and 
the missing translation into Arabic and/or English of official 
communications and documentation during the course of the 
two-year trial. We note the relative transparency that leads to 


various types of misunderstandings that respects the content of 


15High Regional Court of Koblenz, Judgment 1 StE 3/21, 24 February 2021, p. 
49. 

16High Regional Court of Koblenz, Judgment 1 StE 3/21, 24 February 2021, p. 
49. 
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the testimonies to the role of the accused in the system of abuse 
and the real extent of their choices that are followed before and 
after the celebration of the trial!’. 
The relative lack has been criticized as a weakness in the 
legitimation of the processes which has hindered the effective 
participation of the Syrian community and the international 
community as a whole. For some (Maasadeh, 2022), the 
inadequacy and ambiguity of the witness protection system who 
expressed concern led them to withdraw their statements. The 
classification of the crimes, the perplexities of the choice of the 
accused and the kidnapping and detention of political opponents 
are classified as acts that are part of the crime of forced 
disappearance (Schmitz-Buhl, 2021). 
The historic sentence pronounced by the first to deal with 
criminal responsibility for crimes against humanity and the 
officials of the Syrian regime was recognized and underlined. 
This obviously does not represent a first step on a broad and 
complex path that affirms justice where the survivors have 
underlined the radical and necessary transition of a political 
nature at an internal and international level. We also highlight 
the words of Ruham Hawash as a civil party in the Al-Khatib 
trial who states: 

17Syria Justice and Accountability Centre, “After the Raslan Verdict: “Why is no 


one celebrating?”’”’, 20 January 2022: 
https://syriaaccountability.org/updates/2022/01/20/after-the-raslan-verdict-why-is-no- 


one-celebrating/ 
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“(...) the verdict that this court will pronounce will not bring full justice to the 
Syrians, nor can it be seen as an alternative to a complete solution and 
sustainable to the problems related to detention in Syria or to the Syrian 
conflict in general. But this verdict must be an urgent call to the German 
government and to all governments in the world to really act to save those 
who are still locked up in the regime's dungeons and in the great prison that is 
Assad's Syria (...)’!8. 


What domestic application does international criminal law 
have in Germany? 

What happened in Syria is not the first time it has been noticed 
internationally. The criminal history of international criminal 
responsibility as well as international criminal justice dates back 
many decades at the international level. The many atrocities, 
difficulties in gathering evidence as well as the establishment of 
an ordinary and fundamental instrument for the Syrian regime 
are denied and particularly from the political dissent towards 
President Bashar al-Assad. Repression and atrocities as well as 
the commission of international crimes in Syria date back in 
time!°, under Bashar al-Assad regime and especially after the 
anti-regime protests that erupted in 2011. This year the situation 


has become gigantic and out of control?° causing the death of 


18ECCHR: _https://www.ecchr.ew/en/case/trial-updates-first-trial-worldwide-on- 
torture-in-syria/ 

19Even before the presidency of Bashar al-Asad, his father, Hafez al-Asad, who 
was already president from 1971 to 2000 was known for repressive methods that went 
as far as mukhabarat. The difficult years since the liberation of French rule were 
followed by coups d'état which also followed military dictatorships. 

20This is a fact that was left and confirmed by the regime forces themselves and 
by the accused Eyad A. who declared and expressed to the political forces that the 
repression methods of 2011 are exacerbated by his own power as well as to other 
officials who followed flight and desertion. Further statements also refer to the 
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more than 200,000 civilians! as well as the displacement of 
millions of people”. 

The indiscriminate attacks against civilians as well as the 
“continuous” and “violent” work of government forces were the 
sources of those responsible for other very serious violations 
such as the restriction of access to humanitarian aid, arbitrary 
detention, torture, the forced disappearance of tens of thousands 
of people. These were missing people who were humanitarian 
workers, lawyers, journalists, activists, opponents of politicians, 
ete", 

Access to justice for the victims of international crimes and in 
particular for war crimes and crimes against humanity are 
precluded in a context that for years has found voices of 
condemnation at an international level and not only such as for 


example the Commission at the Council of Human Rights of the 


United Nations: 
sentence. 
21See the Syrian Network for Human Rights: 


https://sn4hr.org/blog/2021/06/14/civilian-death-toll/, Syrian Observatory for Human 
Rights: https://www.syriahr.com/en/217360/, Violations Documentation Center in 
Syria, https://vdc-sy.net/monthly-statistical-report-causalities-syria-november-2020/. 
And https://sn4hr.org/syria-map-snhr/ 

22Amnesty International reports around 6.6 million refugees as well as more than 
5 million who have fled the country seeking better paths. 


23Syrian Network for Human Rights, “Eleventh Annual Report: The Most 
Notable Human Rights Violations in Syria in 2021. The State’s Collapse and Society's 
Fragmentation”, 21 January 2022: https://snhr.org/blog/2022/01/21/57255/; Amnesty 
International, “Amnesty International Report 2020/21”: 
https://www.amnesty.org/en/documents/pol10/3202/2021/en/; Human Rights Watch, 
“Syria, Events of 2021”, in World Report 2022: 
https://www.hrw.org/world-report/2022/country-chapters/syria 
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“(...) Over the past nine years, the Commission has consistently found that 
Syria's national courts are not an effective mechanism through which to seek 
justice’4 (...) neither party to the conflict appears willing to satisfy its 
obligations to investigate and hold perpetrators accountable, or to provide 
effective remedies, including compensation to victims (...)” (Price, Gohdes, 
Ball, 2016). 

International justice mechanisms have long been in place and 


especially after Nuremberg, people who commit these types of 
crimes can be tried. They are the foundations of international 
justice that paves the way for domestic criminal justice 
regarding these types of crimes. Ad hoc justice at a national 
level, although it was foreseen in various penal codes, has not 
yet found a broad base of trials. We do not forget the problems 
at an international level for justice, we remember for example 
the veto within the UN by Russia and China that create political, 
technical and above all substantial problems. And in the case of 
Syria, the ICC referral was excluded as it found itself at an 
impasse since it was not part of the Statute of Rome. 

Even if this were the case, international and national criminal 
law is the voice of processes that open the path not only 


historically for the conviction of such crimes but also for other 


24Human Rights Council, A/HRC/46/54, Report of the Independent International 
Commission of Inquiry on the Syrian Arab Republic, 21 January 2021, 17ss. 

25See the Report of the United Nations Commission of Inquiry: A/HRC/46/55, 
Report of the Commission of Inquiry of the Syrian Arab Republic, 11 March 2021, p. 
24. Report of the UN Human Rights Council, “Out of sight, out of mind: Deaths in 
detention in the Syrian Arab Republic, UN Doc. A/HRC/31/CRP.1, 3 February 2016. 
NGO Human Rights Watch, “Torture Archipelago: Arbitrary arrests, torture and 
enforced disappearances in Syria’s underground prisons in March 2011”, 2012: 
https://www.hrw.org/report/2012/07/03/torture-archipelago/arbitrary-arrests-torture- 
and-enforced-disappearances-syrias. Amnesty International, “Jt breaks the human”: 
Torture, disease and death in Syria’s prisons”’, Amnesty International, 2016. 
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reasons. The relative punishment that was followed by Koblenz 
is important given that individuals who were part of the Assad 
regime forces are convicted of war crimes and crimes against 
humanity. Crimes committed massively and against masses, 
against many people, against a civilian population in Syria for 
over ten years. 

The proceedings followed formed the basis of a test now in 
practice to implement the German international criminal code 
since 2002 as a principle of universal jurisdiction (Paulet, 2019) 
thus laying the foundations, and strengtheing the critical points 
for the system already in action up to now, the modifications 
and the related transformation that should be followed for the 
next few years. 

The Eyad A. ruling, the related observation report of the trial as 
well as the analytical documentation that was offered by the 
lawyers acting as defenders and in civil proceedings are very 
important for the legal world at an international level’. 

The European criminal law road?’ is in an era of transformation 
which has future applications in international criminal law. We 
need the establishment of ad hoc commissions at the national 


level for international crimes code projects. We need a product, 


26See from the Syria Justice and Accountability Center: 
https://syriaaccountability.org/the-trial-of-anwar-raslan-and-eyad-al-gharib/ 

27ECCHR, Torture in Syria on Trial in Koblenz: A Documentation of the Al- 
Khatib Proceedings: https://www.ecchr.eu/en/publication/torture-in-syria-on-trial-in- 
koblenz-a-documentation-of-the-al-khatib-proceedings-2-edition/ 
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an autonomous body of legislation like that of the German code. 
A criminal system of quality but also of practical application at a 
national level for both judges and lawyers. 

The Koblenz trial was based and celebrated according to the 
principle of universal jurisdiction, i.e. the former par. 1, VstGB 
where the German authorities are authorized to follow 
investigations for the prosecution of crimes committed abroad 
and in the absence of jurisdictional links with German territory, 
i.e. ratione loci and ratione personae. 

Germany has tried to counterbalance §153f of the Code of 
Criminal Procedure (Strafprozessordnung, StPO), an article 
which provides: 


“(...) that the Prosecutor's Office may abstain from investigations if the 
suspect is not on German territory and is not there will find realistically in the 
future (...)”. 


In fact, it is a limitation of the number of cases that are 
prosecuted and are prosecutable according to the application of 
universal jurisdiction (Jessberger, 2007) and given the limited 
resources of justice to a similar filter which selects a reasonable 
number of a more economic, national and not real punishment of 
this type of crime. Cost-benefit logic cannot enter into this type 
of crime. 

The selection of cases is a central element of reflection that 
seeks to evaluate the legitimacy of the trials that are celebrated 


according to universal jurisdiction (Langer, 2011). The selection 
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of cases prosecuted according to the principle of international 
law is legitimized only if the opinion of the Security Council of 
the UN and of the ICC is taken into account. This type of 
approach defines an international criminal system as state- 
centric in a drastic way and to the opening of trials for crimes 
committed in Syria and beyond. 

The activation of universal jurisdiction is stimulated in the face 
of the paralysis of the Security Council of the UN and the lack 
of jurisdiction of the ICC. The problems are many and open and 
continuous investigations are being carried out which are also 
relevant with regard to a parallel situation that we have been 
experiencing since last year in Ukraine after the Russian 
aggression. Only in this case we note the positive approach of 
the Security Council of the UN and the path of convictions at 
the ICC and not for example at a court in Germany given that 
aggression is not part of the German criminal code. 

German prosecutors followed up on conduct that constitutes 
international crimes. Except that extensive documentation and 
continuous complaints are needed as well as witnesses who will 
not only speak but also present themselves in the courtroom 
when the relevant trial opens. The federal prosecutor has many 


times abstained from his power to prosecute?*. This fact 


28We note the Kunduz case relating to the killing of a civilian population in 
Afghanistan in 2009 as well as the Kilani case which concerned the killing of civilians 
in the Israeli military operation entitled: “Protective edge” which was carried out in 
Gaza in 2014. 
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highlights the problems of an appeal mechanism that is effective 
against decisions not to prosecute by any Prosecutor as well as 
the lack of a mechanism that requires judicial review against this 


type of decisions. 


Final considerations: Toward an adequate legislation for 
crimes against humanity 

Setting up a German criminal case means a long process of 
extensive investigations that follow the standards of 
international criminal law. For some in linguistic jargon it is a 
domestic, national justice that allows the facts to be subsumed 
within types of crimes that are foreseen for forms of crimes 
against humanity. 

For a jurist it is not a question of national justice but of an 
application of international criminal law as a_ necessary 
contextual element for conduct such as murder, torture, sexual 
violence, crimes against humanity, war, aggression etc. These 
are cases of crimes against humanity after sources of evidence 
that come from the statutes of international tribunals, which also 
seek a “home” for codes of a domestic nature for this type of 
crime. Of course there are problems with the evidence as we 
also noticed in the case under investigation of Caesar files since 
each corpse should have a label showing the number that 


corresponds to the structure of its security services that occurs at 
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the death. Documents collected in our case by the Syria Justice, 
the Accountability Center, the Commission for International 
Justice and Accountability, the directives issued by the regime at 
the end of 2011, the statements of witness P14, which are 
suitable for the burial of the corpses that are collected on ad hoc 
trucks that are refrigerated, as well as at various intelligence 
detention facilities such as the one including al-Khatib?’. 

The contextualization and gravity, the qualification of the facts 
of international crimes requires German investigators to develop 
a reconstruction in a broad context which, through structural 
investigations, lays the foundations for the development, as well 
as the proceedings against other officials of the Syrian regime*”. 
The need for a national regulatory framework that applies 
international criminal law has been a reality for years now, since 
the Nuremberg trials and after. The inability to enhance the 
elements in context are many. Potential trials for crimes against 
humanity are held. The judicial authorities are forced to follow 
conduct examined and under specific cases of national criminal 
law. 


2 Qhttps://syriaaccountability.org/updates/2020/12/10/inside-the-raslan-trial-state- 
secrets-and-mass-graves/. 


30These were the key and victory points for the outcome of the trial against Eyad 
A., as can be seen, the judges specified that the conviction was made and was possible 
through the same declarations provided by Eyad A. himself at the immigration office 
and while the evidence collected was necessary and sufficient to adequately 
reconstruct the element that was required to support the accusation of crimes against 
humanity. See in particular: Syria Justice and Accountability Centre, “Reflections on 
the Eyad Al-Gharib judgment”, 4 March 2021. 
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The diminutio of a symbolic nature that respects the crimes 
perpetrated is now a gap that leads to edictal nature of the 
sentence, statute of limitations and potential extension of 
investigations, as well as the understanding of a criminal 
phenomenon as a whole. 

The need for a European code applied to all Member States of 
the European Union is an ongoing necessity for all. It seems to 
me that the statute of the ICC allows us to have the basis for 
including all those that every modern democratic society needs, 
including genocide. 

The trials celebrated in Germany are the basis, we hope, for the 
condemnation of atrocities that have to do with crimes against a 
civilian population whether in the status of war or not. War 
crimes against humanity are important to cover a list to fight not 
only in theory but in practice, a justice that for years remains 
incomplete, partial, inadequate and unfortunately outside the 
daily reality we live in. 

Universal jurisdiction is the result of the universality of human 
rights and international criminal justice, which finds roots in an 
axiological, profound and significant way through the history of 
the first international courts. This is a supreme value that is 
based on the protection of human rights that it demands and 
requires criminal protection in itself in the various forms of 


demonstration. 
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The dignity of the human person fuels the universality of 
protection by proliferating and obliging states to find the way to 
legislate and assume their responsibilities in the face of 
particular criminal charges that are already foreseen at an 
international level, thus highlighting the special content of the 
dignity of the person against torture, slavery, aggression, and the 
whole “family” of international crimes. 

The jurisprudence so far coming from international courts notes 
the reversal towards a historical process that identifies the 
personal legal assets that it criminally protects. The 
fragmentation in the past of personality rights which were 
important for the integration and evolution in national law from 
the international criminal sphere to the typified needs of 
offensiveness as a unifying role of the different typologies 
against the protection of people. 

This does not mean that the cases are inspired by the protection 
that reduces the number to unity. The consequences are 
negligible for the criminal lawyer at an international level. The 
crimes are different and are based on the unitary discipline that 
offends human dignity under a special jurisdiction. Cases that 
protect dignity and suffer indeterminacy as the cause of 
evanescence of a protected good but not of an exclusive nature. 
There is no principle in customary law that states should adopt 


and have universal jurisdiction for crimes of a specific nature. 
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There is only a customary principle that overcomes the 
particularism of the states and derives from a substantial source 
that overcomes one's own will, arriving at the Grotian 
perspective. 

There are no international conventions on aggression, torture, 
terrorism, etc. to this radical path that reduces the will of states 
which rightly impose and authorize states worldwide to assert 
their universal jurisdiction for this type of crime. We are talking 
for a universal jurisdiction that does not impose an external will 
on states but derives from their own act of self-determination as 
a conventional source. 

This universal jurisdiction is the expression of a particularism of 
the states, that is, their own needs for nationalistic interests and 
beyond. There are many reasons to lead a state to affirm, accept, 
create and legislate its universal jurisdiction. The distinction 
between unilateral and/or delegated universal jurisdiction on one 
side and absolute universal jurisdiction on the other side is a 
challenge that will be noticed by various states in the coming 
years and that we will see in practice. 

The poles, centers between universalism and particularism touch 
a vital spark that seeks to animate the phenomena of the spirit of 
international criminal justice. If the universality of criminal law 
is guilt, this law requires violence as a type of punitive event 


that loses the sense of value of the human person. 
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An extreme particularism where the law compulsorily demands 
that trials motivate the agents who commit various types of 
atrocities that cannot otherwise remain without punishment. We 
cannot underestimate the guilt and even artificially separate the 
nature of the human spirit from international, national and/or 


whatever else we want to call jurisdiction. 
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